
24. After a decade or more of physical decline and financial strife, the Congress and

the Interstate Commerce Commission finally responded to the changed economic

conditions and competitive realities. Those regulatory reforms have revitalized the rail

industry, brought down rail rates in real terms, 28 restored the industry's financial health,

induced substantial investment in network upgrades, stimulated rapid technological

innovation and deployment, and shifted large volumes of truck traffic off the highways and

on to far more efficient intermodal trains. 29 Shipper surveys reveal that most customers

are delighted with their newfound freedom to bargain, negotiate and contract for services,

and with the significant and continuing improvements in rail service quality.30

to abandon low density branch lines, no matter how much money it was losing on the service. See Robert G. Harris, 'Economic
Analysis of Light Density Rail Lines,' The Logistics and Transportation Review, 16(1), Winter 1980.

28 Most importantly, the regulatory reforms of 1980 effectively deregulated rail rates wherever the railroad does not have "market
dominance." Having finally been freed from onerous regulations, rail carriers have won back a substantial share of the traffic that
they never should have lost to motor carriers in the first place, had regulation allowed fair competition. Today, the fastest
growing class of rail service is intermodal -- trailers and containers moving on the line-haul portion by rail, with local pickup and
delivery by truck. The shift to intermodal has dramatically reduced transportation costs to shippers, and also reduced energy
consumption and highway congestion. See Mitchell E. MacDonald, "Rails Climb Back into the Ring," TRAFFIC MANAGEMENT,
December 1993, p. 43.

29 See Clifford Winston, Thomas M. Corsi, Curtis M. Grimm, and Carol A. Evans, The Economic Effects of Surface Freight
Deregulation Brookings, Washington, D.C., 1990. These authors have conducted the most comprehensive study of the effects of
both rail and truck deregulation, employing acounterfactual methodology. According to this source, the railroads reaped cost
savings of over $3 billion dollars due to deregulation (pp. 15-41).

From 1971·1980, railroad retum on equity averaged less than 3%. By 1979, almost one-fourth of Class I rail mileage was in
bankruptcy. Since passage of the Staggers Act, not one major railroad has gone bankrupt and the financial condition of the
industry has improved dramatically. See MacDonald, pp. 40-41.

In addnion, according to the Interstate Commerce Commission, ROE for Class I railroads in 1993 was 9.38%. See "Class I
Railroad Financial Data," ICC, OffICe of Economic and Environmental Analysis, May 1994.

J) See Curtis M. Grimm and Ken G. Smith "The Impact of Rail Regulatory Reform on Rates, Service Quality, and Management
Performance: A Shipper Perspective,' LOGISTICS AND TRANSPORTATION REVIEW vol. 22, No.1, 1986, pp. 57·68. Shippers rated
rail rates and service quality in terms of speed of service, reliability, loss and damage and car supply significantly higher in the
Post-Staggers period as compared to Pre-Staggers. Also, according to the Winston, et al study cned above, p. 28, shippers have
received economic benefits from rail deregUlation of more than $6 billion dollars annually (1988 dollars), driven by improvement
in service quality.
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25. The parallels between the regulation of railroads and local exchange carriers

provide some important lessons for telecommunications policies and price cap reforms.

First, the myth of monopoly pervaded the rail industry long after the demise of their

monopoly power, just as it apparently is in the case of local exchange carriers. Second,

the competitors of railroads played a major role in sustaining regulatory policies long after

they had become counter-productive because those policies were a crucial source of

competitive advantage for motor carriers, just as LEG competitors now seek to retain

policies that inhibit LEGs from meeting them fairly in the marketplace. Third, the structure

of rail rates, incorporating rate averaging, fully distributed costs and cross-subsidies, was

not sustainable in a competitive environment, just as the current structure of telephone

prices are not. Fourth, while regulators based their policies on intramodal competition, the

most powerful market forces were intermodal competition, just as it is likely to be in

telecommunications, as telcos, cable operators, cellular carriers, satellite systems and

other modes of communications compete to meet customers needs.

26. The vital lesson from the surface freight experience is that the more competition

develops between two industries, the more important it is that regulations enable both

industries to compete effectively. The worst possible results are caused by regulations

that give artificial advantages to one industry over the other. In surface freight

transportation, those regulatory advantages were heavily biased in favor of motor carriers.

Market forces will feed off those artificial advantages: it did not matter that the cost of rail

service for a given shipper was lower than the cost of truck service, if the rail carrier had to

charge a higher price. It did not matter to a shipper that rail was a more efficient means of

transport than truck if the rail carrier was prevented from realizing those potential

efficiencies. The regulatory reforms of 1980 have restored competition balance between

rail and motor carriers. Not surprisingly, both industries are more efficient, offer lower

prices and better service, and are financially healthy.
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27. The cautiona.ry lesson of that experience -- and similar experiences in financial

services and energy regulation -- is that this Commission should adopt policies that

promote balanced competition between cable and LECs. Both industries should receive

comparable treatment in the implementation of price caps on regulated services. Both

industries should be given comparable flexibility to price all but their basic services to meet

economic demand. Both industries should be given similar incentives to become more

efficient, to develop and deploy innovative technologies and to invest in the National

Information Infrastructure. Both industries should be encouraged to develop and offer

new services, in competition with each other and with other providers of communications

services and products.
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on this J-'tf];-day of June, 1994.
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principal trade association of the cable television industry. Its
members provide cable television se,:vices to approximately 90
percent of the nation's cable television subscribers. HCTA' s
members have a direct interest in the outcome of this proceeding.



INTRODUCTION AND SUMMARy

When the Commission authorized local telephone companies to

offer video dialtone service,~/ it left critical implementation

issues unresolved. Rather than adopt comprehensive video

dial tone-specific rules to govern such matters as jurisdictional

separations, cost allocation, pricing, and consumer safeguards,

the Commission apparently believed that it could address these

issues as they arose, in the context of applications for

authorization to construct video dialtone facilities.

I~ is clear nov, bowever, ~ba~ ~bis a4 boc approacb vill not

vork. Pending before the Commission are three video dialtone

applications!/ that, if granted, would force basic ratepayers in

just the three affected service areas to bear the costs of

millions of dollars in fiber optic lines being installed for

video services and would undermine fair competition in the video

~/ a.. Telephone Company/Cable Teleyision Cross-ownership
Rules, Second Report and Order, 7 FCC Red. 5781 (1992) ("Video
Dialtone Order"). The yideo Dialtone Order expanded the role of
local exchange carriers in the video marketplace by authorizing
them to construct a basic common carrier platform for video
prpgrama.rs and to offer enhanced services to unaffiliated program
suppli.r.. Carri.rs must provide access to the platform on non
discri.ina~ory t.rms and conditions.

!f A fourth application, for a video dialtone trial, was
recently approved by the Commission. Th. commission there held
that accounting of only direct incremental costs incurred in the
provision of the basic video dialton. was acceptable, but only
because the application involved a t.chnical trial of video
dialton. rather than a full-seal. offering of vid.o dialtone
service. Thus, the Commission'. approval of that trial doe. not
r.solv. the broad.r cost allocation issu.s raised in this Joint
Petition.
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marketplace. A careful analysis of these applications highlight

the risks to consumers and competition:

New Jersey Bell proposes to assign one hundred percent
of the costs of new fiber trunks to telephone ratepayers -
even though it is crystal clear that only a small fraction
of these new facilities will be used for telephone service.
The overwhelming proportion of this capacity will be used
for video dialtone service.

According to a new study by Hatfield Associates,
appended to this Joint Petition, telephone ratepayers
nationwide could pay billions of dollars in unjustified rate
increases each ytpr unless effective cost allocation rules
are implemented.

The pending applications demonstrate that the threat of
cross-subsidy remains alive and well with respect to video
dialtone offerings, notwithstanding earlier speculation that
existing regulatory safeguards and the purportedly eroding .
monopoly power of local exchange carriers had reduced that
threat.§./

The manifest flaws in the pending applications are a ~irect

result of the lack of cost allocation rules for video dialtone.

In the absence of a clear set of standards to ensure that

ratepayers do not subsidize the substantial costs of constructing

and operating video dialtone facilities, there will doubtless be

more applications that attempt to exploit this gaping hole in the

regulatory scheme. Safequards developed on a case-by-case basis

in roaction to flawed applications cannot effectively address

1/ Hatfield Associates, CROSS-SOBSlOY CONCEIUfS RAISID BY LocAL
ExCHANGI CARRIIR PRoVISIOR OP VIDIO DIALTONI SIRVICES (Mar. 29 ,
1993), at 28-30 (attached hereto as Appendix A).

iJ a.a New Jersey Cable Television Association Reply to
opposition to Petition to Deny, File No. W-P-C-6840 (Filed Feb. 12,
1993), App. A (Affidavit of Leland L. Johnson) at 2-3 ("Johnson
Affidavit").
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what is clearly a generic problem, and the process of developing

conditions tor each new application will consume substantial

governmental and private resources.

The Commission itself recognized that the applications

review process might not be the best forum for dealing with these

matters. It is past time to institute a comprehensive proceeding

to address questions with respect to jurisdictional separations,

cost accounting, access charges, and other consumer and

competitive safeguards in the video dialtone context.

Specifically:

The Commission should establish a Federal-State Joint
Board to recommend the proper allocation of plant used
jointly for telephone and video transmission
services.

The Commission should adopt video dialtone-specific
cost accounting rules to safeguard consumers and ensure fair
competition.

The Commission must determine the proper
application ot its access charge and price cap rules to
video dialtone.

The Commission should adopt procedures for separating
the costs of regulated and non-regulated video dialtone
services. .

The Commission should adopt video dialtone-specific
rules for joint marketing and customer privacy.

The rules developed in the proceeding we propose will

provide needed guidance to local exchange carriers that wish to

offer video dialtone services, and to state regulators, consumer

advocates, and others whose interest is in seeing that the

implementation of video dialtone does not come at the expense ot

4



basic ratepayers or fair competition in the video marketplace.

Until completion of the rulemaking we seek, pending video

dialtone applications should be held in abeyance and the

commission should refrain from accepting any new video dialtone

applications. At a minimum, approval of any video dialtone

application prior to the adoption of the basic safeguards we are

requesting should be conditioned on compliance with those

safeguards. 11

I. 1M VIEW O. TBB PBRDIMG APPLICATIOMS TO PROVIDB VIDBO
DIALTOHB, TBB COKKISSION MUST ACT PROMPTLY TO BSTAaLIS.
ROLBS .OR SBPARATIONS, COST ACCOUNTING ABO COST ALLOCATION

While the Commission itself originally sought comment on the

need for changes in Parts 32, 36, 64, and 69 of its rules to

implement video dialtone,l/ it ultimately chose not to make

those changes. Numerous parties in the cable-telephone cross

ownership proceeding have taken issue with the Commission's

failure to establish rules to govern such matters as

jurisdictional separations and cost allocation at the same time

as it authorized the provision of video dialtone services. il

11 A video dialtone offering approved prior to the adoption of
the safeguards would be SUbject to a retroactive reallocation of
costs, if such a reallocation is necessary to bring the offering
into co.pliance with the safeguards.

II Telephone Company-Cable Teleyision Cross-ownership Rules,
Further Notice of Proposed Rulemaking, 7 FCC Red. 300, 321 (1991).

il Many of the parties who supported the adoption of video
dialtone-specific safeguards have sought reconsideration of the
Video Dialtone Order. See. e.g., Petition for Reconsideration of
National Cable Television Association, Inc. (filed Oct. 9, 1992) at
7-9; Petition for Reconsideration of Consumer Federation of America

(continued ••• )
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Unless and until the Commission addresses these matters, video

dialtone will remain very much a requlatory work in progress.

The filinq of video dial tone applications by several local

exchange carriers~ has transformed theoretical controversies

over separations and costinq into aatters that require i..ediate

attention. The seriousness of the flaws in these applications

i/ ( ... continued)
and Center for Media Education (filed Oct. 9, 1992) at 24-32;
Petition for Reconsideration of The National Association of
Regulatory Utility commissioners (filed Oct. 9, 1992) at 11-12;
Petition for Reconsideration of The Pennsylvania Public Utility
Commission (filed Oct. 9, 1992) at 7-13. While this petition for
rulemaking seeks a result similar to the relief requested in the
pending petitions for reconsideration, the instant petition is
timely and appropriate because it presents new evidence for the
adoption of video dialtone-specific rules and safeguards not
available at the time for seeking reconsideration. ~ 47 C.F.R.
S 1.401 (imposing no time limitations on the filing of petitions
for rUlemaking).

12/ Application of New York Telephone Company, File No. W-P-C
6836 (filed Oct. 30, 1992) ("NYT Application"); Application of New
Jersey Bell Telephone Company (Florham System), File No. W-P-C-6838
(filed Nov. 16, 1992) ("NJ Bell Florham Application"); Application
of New Jersey Bell Telephone Company (Dover System), File No. W-P
C-6840 (filed Dec. 15, 1992) ("NJ Bell Dover Application"). In
addition to these applications, U S West has reportedly announced
plans to construct video dialtone systems throughout its service
territory. ~"U S West Announces Plan to Deploy Broadband
Network Acro.s Its Service Territory," TeleCommunications Reports,
Feb. 8, 1993, at 6-8.

The co.ai••ion recently granted a fourth application for a
video dialtone trial. Application of Chesapeake and Potomac
Telephone Company of Virginia, FCC 93-160 (rel. Mar. 25, 1993)
("CiP Order"). While the Commission there approved the carrier's
accounting of only incremental costs incurred in the provision of
the basic video dialtone platform, its decision was based on its
finding that the application proposed "a limited trial involving
relatively small costs." CiP Order at '13. Thus, by its own
terms, the Commission'. approval of this trial in no way resolves
the broader cost allocation issues raised in this Joint Petition.
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